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MONTH(S) FROM 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36 (a). In no event however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 ) jxl Responsive to communication(s) filed on 20 Mar 2001 



2a) □ This action is FINAL. 



2b) IxJ This action is non-final. 



3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11; 453 O.G. 213. 

Disposition of Claims 

4) 63 Claim(s) 1, 3-7, 9-12, 23, 27, 38, 39, and 41-43 



4a) Of the above, claim(s) 
5)D Claim(s) 



6){x) Claim (s) 1, 3-7, 9-12, 23, 27, 38, 39, and 41-43 

1)U Claim(s) 

8)D Claims 



is/are pending in the application, 
is/are withdrawn from consideration. 

is/are allowed, 

is/are rejected. 

is/are objected to. 



are subject to restriction and/or election requirement. 
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9)D The specification is objected to by the Examiner. 



10)D The drawing(s) filed on 

1 1 )□ The proposed drawing correction filed on 

12)D The oath or declaration is objected to by the Examiner, 



is/are objected to by the Examiner. 



is: a)D approved b)D disapproved. 
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a)K All b)D Some* c)D None of: 

1 . □ Certified copies of the priority documents have been received. 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 

This Office Action is in response to the communication filed on 3/20/01 . 

Response to Amendment 
After further consideration of the prior art, claims 1, 3-6, 23, 27 and 38 are not directed 
toward allowable subject matter. The subject claims were indicated as allowable in the Advisory 
Action of 3/27/01 because the subject matter of cancelled claim 40 was incorporated into claim 
1. However, after further review, the claims are anticipated by Miyabayashi et al., 5,401,598. 
The subject matter of claim 40 was not previously rejected in view of the prior art. Therefore, 
the finality of the Office Action of 12/1/01 is withdrawn. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless — 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use 
or on sale in this country, more than one year prior to the date of application for patent in the United States. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
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such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 3-7, 9-12, 23, 38, 39 and 41-43 are rejected under 35 U.S.C. 102(b)/103(a) as 
being anticipated by, and alternatively unpatentable over, Miyabayashi et al., US 5,401,598. 

Miyabayashi teaches an electrode for a secondary battery including a carbonaceous 
material. The carbonaceous material has a multiphasic structure comprising a nucleus and a 
surface layer (coat-forming carbon) around the nucleus (core carbon). See abstract. Figure 1 
shows a nearly spherical carbonaceous material. The carbonaceous material has a specific 
surface area measured by the BET method of 1-100 m 2 /g, most preferably 2-8 m 2 /g. See col. 6, 
lin 30-35. As to the ratio of the nucleus portion and the surface layer portion, that of the nucleus 
is preferably 20-99% by weight, particularly preferably 50-85% by weight, and that of the surface 
layer is preferably 1-80% by weight, most preferably 15-40% by weight. See col. 9, lin 45-55. 
See also col. 10, lin 18-24. Example 4 (col. 17, lin 1-5) teaches a ratio of carbonaceous material 
which was a surface layer was 40 parts by weight based on 100 parts by weight of the 
carbonaceous material which became a nucleus (40/100+40=0.286). The carbon material 
forming the nucleus may be graphite. See col. 8, lin 7-13. The carbonaceous material used in 
Miyabayashi has at least two peaks of diffraction lines corresponding to the multi-phasic 
structure, that is, as the peak of the diffraction line corresponding to the crystalline structure. The 
surface layer portion has a spacing d 002 of a (002) plane of 3.45 A or more and a crystallite size in 
the c-axis direction (Lc) of less than 150 A. The peak of diffraction line corresponding to the 
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structure of the nucleus portion has a of less than 3.45 A and an Lc of 150 A or more. See 
col. 4, lin 8-31. The carbonaceous material has a true density of 1 .80 g/cm 3 or more, and may 
have any desired shape. The volume average particle size is preferably 200 |um or less, most 
preferably 2-20 |im. See col. 6, lin 18-29 and abstract. The thermal decomposition (calcination) 
temperature for forming a surface layer is generally lower than the temperature for synthesizing 
the carbonaceous material which becomes a nucleus, preferably 300-2000 °C. See col. 9, lin 17- 
20. 

The carbonaceous material of Miyabayashi can be formed by heating the material at a 
temperature of 3 00-3 000° C (decomposing), under an inert gas stream or under vacuum, to 
carbonize and graphitize the carbon material. Example 1 (col. 14, lin 48-64) teaches thermal 
decomposition (calcination) is performed to form the surface layer carbonaceous material on the 
particle of the carbonaceous material (nucleus). The carbonaceous material is heated up to 
900°C at a temperature elevation rate of 10°C/min. 

Thus the claims are anticipated. 

The claims are alternatively unpatentable. 

Miyabayashi does not explicitly teach washing the carbonaceous material multiphasic 
structure . 

However, the invention as a whole would have been obvious to one of ordinary skill in 
the art at the time the invention was made because irrespective of how the layered carbon 
materials are made, the products are the same. Thus, whether the layered carbon materials are 
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calcined and then washed, washed before they are calcined, or any other method of 
manufacturing the layered carbon material is used, the layered carbon materials, as an end result, 
are the same. Furthermore, the courts have held that when similar products are produced, the 
product-by-process limitations are obvious. In re Brown 173 USPQ 685, In re Fessman 180 
USPQ 324. 

Claim 27 is rejected under 35 U.S.C. 103(a) as being unpatentable over Miyabayashi et 
al., US 5,401,598. 

See discussion of Miyabayashi above. 

Miyabayashi does not explicitly state the coated carbon material is pretreated for 
oxidation before calcination of the coated carbon material. 

However, the invention as a whole would have been obvious to one of ordinary skill in 
the art at the time the invention was made. Miyabayashi teaches that the surface carbon material 
and the nucleus carbon material have different degrees of crystallinity. One of skill would have 
known that the crystallinity of a carbon material is lowered when the carbon material is subjected 
to an oxidation material (i.e. oxygen in the air). That is why graphitization of carbon materials 
often occurs under an inert atmosphere. This is well known in the art. Therefore subjecting the 
coated carbon material to an oxidation treatment before calcination is considered obvious. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Tracy Dove whose telephone number is (703) 308-8821 . The Examiner 
may normally be reached Monday-Thursday from 8:00 AM- 6:30 PM. My supervisor is 
Gabrielle Brouillette, who can be reached at (703) 308-0756. The Art Unit receptionist can be 
reached at (703) 308-066 1 and the official fax number is (703) 305-3599. 



May 10, 2001 



GABRIELLE BROUUxETTE 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1700 




